United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Coart of Appeals of the District of Colombia 


APRIL TERM, 1930 


HERBERT B. CROSBY, LUTHER H. REICHEL- 
DERFER, WILLIAM B. LADUE, AND DISTRICT 
OF COLUMBIA, APPELLANTS, 


JOSEPH J. MOEBS 


AL FROM THE SUPREME COURT OF THE DISTRICT OF 

Columbia! 


FILED AUGUST 27, 1930 


PRINTED OCTOBER 30, 1930 








• 1 ■ ' * » * 


jWivwib- 

7f# 






'■3S&S 


wmm 




^■HBSrSSr 



^ . .Mf* ■ -gf 


Qx4r •>’ V* 













Court of Appeals of the District of Columbia 

APRIL TERM, 1930 


No. 5282 


HERBERT B. CROSBY, LUTHER H. REICHEL- 
DERFER, WILLIAM B. LADUE, AND DISTRICT 
OF COLUMBIA, APPELLANTS, j 

i 

vs. ! 


JOSEPH J. MOEBS, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


I 


INDEX. 

Caption .. 

Bill of complaint. 

Answer to original bill of complaint. 

Motion to strike answer.. 

Decree . 

Appeal noted by defendants. 

Assignment of errors. 

Designation of record. 

Clerk’s certificate.%. 


j 

i 

i 

Original Print 


i ® 

i 

! i 

o 

mm 

mm 

i < 

G 

10 

T 

9 

10 

9 

11 

10 

X2 

10 

12 

10 

is 

11 


Judd & Detweiler (Inc.), Printers, Washington, D. C., September 6, 1930. 















Court of Appeals of the District of Columbia 


No. 5282. 

j 

Herbert B. Crosby et al., Appellants,; 

i 

vs. i 

i 

i 

i 

Joseph J. Moebs. 


a Supreme Court of the District of Columbia. 

i 

i 

j 

In Equity. 

No. 51479. ! 

i 

Joseph J. Moebs, Plaintiff, 

vs. | 

i 

i 

Herbert B. Crosby, Luther H. Reichelderfer, William B. 
Ladue and District of Columbia, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in! said Dis¬ 
trict, at the times hereinafter mentioned, the ; following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


! 

i 
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HERBERT B. CROSBY ET AL. YS. J. J. MOEBS. 


1 Bill of Complaint. 

Filed May 29, 1930. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

In Equity. 

Xo. 51479. 

Joseph J. Moebs, Plaintiff, 
vs. 

Herbert B. Crosby, Luther H. Reichelderfer, William B. 
Ladue and District of Columbia, Defendants. 

To the Supreme Court of the District of Columbia, holding 
Equity: 

The plaintiff, Joseph J. Moebs, respectfully shows: 

1. He is a citizen of tlie United States and a resident of 
the District of Columbia, and files this suit in his own right. 

2. The defendants, Herbert B. Crosby, Luther II. Reicliel- 

> % 

derfer and William B. Ladue are all citizens of the United 
States and residents of the District of Columbia. The de¬ 
fendant, District of Columbia, is a municipal corporation 
created and existing bv virtue of an act of Congress of the 
United States of America. The three individual defendants 
are sued as the Commissioners of the District of Columbia, 
and the District of Columbia is sued in its own right as a 
municipal corporation as aforesaid. 

3. Plaintiff is the owner of a certain parcel of real estate 
in the citv of Washington in the District of Columbia, known 
as and numbered lot thirteen (13) in square one hundred 
and thirty-eight (138) which rs improved by a brick and 
concrete building covering the entire lot and a permit has 
been applied for by the plaintiff from the Building In¬ 
spector’s office of the District of Columbia for the erection 

of a hotel upon the present foundation to cover the 

2 entire lot less the area required for light and ventila¬ 
tion and he contemplates starting building at once, 

said real estate is located on the West side of Connecticut 
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Avenue Northwest between X Street and Dupont Circle and 
abuts on said Connecticut Avenue with a frontage thereon 
of two hundred and ninety-eight (298) feet and a frontage 
of three hundred twenty-seven and five hundred eighty- 
three thousandths (327.583) feet on Nineteenth Street 
Northwest. 

4. Said Connecticut Avenue and said Nineteenth Street 
are two of the public thoroughfares of the District of Co¬ 
lumbia, along which the public have a right |to pass and 
repass, and from the time they were first laid out and 
established have been accustomed to pass ahd repass. 

5. In the year 1928 Connecticut Avenue in front of said 
square one hundred thirty-eight (138) was widened and re¬ 
surfaced by employees or agents of said District of Co¬ 
lumbia with a covering of asphalt, and thereafter there was 
assessed against said lot owned by the plaintiff as afore¬ 
said, by said District of Columbia and its officials the sum 
of three thousand eight hundred and sixty-five! dollars and 
six cents ($3865.06) which sum is assessed against said 
property as a special tax or assessment for widening and 
paving the roadway of* Connecticut Avenue aforesaid upon 
the portion thereof lying in front of the plaintiff’s said lot, 
for a distance of two hundred and ninety-eight feet (298). 
Said alleged assessment was made under and bv virtue of 
pretended authority as contained in Acts of Congress ap¬ 
proved August 7, A. D. 1894, July 21, A. D. 1914, and Sep¬ 
tember 1, A. D. 1916, the latter two of said acts being com- 

monlv known as the “Borland Amendments”. Said assess- 
* 

ment was levied without any warrant or authority in 
3 law whatsoever. Said assessment is dtill carried 
upon the tax records of the District of Columbia: and 
on, to wit, the twelfth (12) day of July A. D. 1929, plaintiff 
received from the said District of Columbia, notice of said 
assessment, in which notice was incorporated the statement 
that interest at the rate of eight per centum per annum 
would be charged from the date of service of notice thereof* 
upon all amounts that should remain unpaid at|the expira¬ 
tion of sixty days after the date of service of said notice. 

6. The plaintiff says that the widening and iresurfaeing 
with asphalt of said Connecticut Avenue as Ijereinabove 

2—5282a 
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described lias been of no actual value to the real estate 
owned by plaintiff as aforesaid, and that the widening and 
resurfacing thereof as aforesaid has been beneficial, if at 
all, only in so far as it may have improved said roadway 
as a highway of travel for those residents of the District 
of Columbia and others who may find it convenient to pass 
and repass along said avenue. 

7. Plaintiff further says that his hereinbefore described 
lot is triangular in shape with the apex at the intersection 
of Connecticut Avenue and Nineteenth Street, and owing 
to the peculiar shape and situation of said lot, it would be 
charged with the cost of resurfacing of Nineteenth Street 
in the event the defendants desired to resurface said street. 

8. Plaintiff further says that the plat attached hereto 
and market exhibit 4 ‘A” and prayed to be read as a part 
hereof, is a true representation of the size and location of 
the plaintiff's lot in said square one hundred and thirty- 
eight (138). 

9. Plaintiff is advised by counsel, and therefore, alleges 
that no assessment can be made for widening and resur¬ 
facing said Connecticut Avenue against the plain- 

4 tiff’s hereinbefore mentioned lot, upon a front foot 
basis, without violating the rights guaranteed to the 
plaintiff under the fourteenth amendment to the Consti¬ 
tution of the United States and of other provisions of said 
Constitution; that said assessment herein complained of 
constitute- an attempt to take real estate in said square 
without due process of law and without just compensation, 
and that such assessment. 1 ? arc therefore, unconstitutional 
and void. 

10. The assessment against the plaintiff’s lot as afore¬ 
said as attempted to be made by the defendants, consti¬ 
tutes a cloud upon the title of plaintiff to lot thirteen (13) 
in square one hundred and thirty-eight (138) which affects 
the market value thereof, and prevents the plaintiff from 
either selling said lot or from raising monev bv wav of 
deed of trust upon the security thereof: and the tax assess¬ 
ment, records of said defendants do not on their face show 

ihe invaliditv of said assessment. 

•/ 

11. Plaintiff further alleges that the alleged assessment 
as aforesaid has not been paid, and that the defendants if 
they follow their usual practice in such cases will sell said 
hereinbefore mentioned lot, unless said assessment is paid. 
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12. Plaintiff is advised that under the circumstances 
aforesaid he has no adequate and complete remedy at law 
and that he is without remedy save through the interposi¬ 
tion of this Honorable Court sitting in Equity.; 

The premises considered, plaintiff prays: 

1. That the United States writ of subpoena may issue 


Herbert B. 
Ladue, and 
appear and 


commanding the said defendants who are 
Crosby, Luther H. Reichelderfer, William B. 
the District of Columbia and each of them, to 
answer, but not under oath, the allegations of this bill of 
complaint, an answer under oath being hereby expressly 
waived. j 

f> 2. That said alleged assessment for the widening 

of said avenue and laying of said asphalt pavement, 
as aforesaid, in so far as the sum has been lefied against 
the plaintiff's said property, be declared by decree of this 
court to be invalid and void; that the said defendants be 
commanded to cancel said alleged assessment upon the tax 
records of the defendant. District of Columbia^ and be en¬ 
joined pending tlieer proceedings and perpetually there¬ 
after, from making, setting up or claiming jagainst the 
plaintiff’s said property any assessments on account of the 
widening and resurfacing of said Connecticut Avenue, 
Northwest, in the said city of Washington, and from re¬ 
ferring to such alleged assessment in any tax certificate or 
certificates that may be hereafter issued by them in respect 
to said lot. 

i 

3. That the said defendants be enjoined pending these 
proceedings and perpetually thereafter from ; selling the 
plaintiff’s said property for default in the payment of the 
said alleged special assessment, and from advertising said 
property for sale bv reason thereof. 

4. And for such other and further relief as i the nature 

of the case mav require. I 

JOSEPH J. iMOEBS. 

CHARLES F. DIGGS, j 

Attorney for the Plaintiff, 

Dupont Circle Building. 
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District of Columbia, ss: 

I do solemnly swear that I have read the foregoing and 
annexed bill of complaint and know the contents thereof, 
and that I verily believe the matters stated to be true. 

JOSEPH J. MOEBS. 

6 Subscribed and sworn to before me this 29tli day 
of May A. D. 1930. 

[seal.] W. G. BADEN, 

Notary Public , Washington, D. C. 

My commission expires April 24. 1934. 

7 Ansiuer to Original Bill of Complaint. 

Filed June 11, 1930. 


Now come the defendants, Herbert B. Crosby, Luther 
H. Reichelderfer and 'William B. Ladue, Commissioners of 
the District of Columbia, and the District of Columbia, by 
its said Commissioners and for answer to the original bill 
of complaint herein liled show to the Court as follows: 

1. Defendants admit the allegations of paragraph one 
of the said original bill. 

2. Defendants admit the allegations of paragraph two 
of the said original bill. 

3. Defendants admit the allegations of paragraph three 
of the said original bill. 

4. Defendants admit the allegations of paragraph four 
of the said original bill. 

5. Answering paragraph five defendants admit that Con¬ 
necticut Avenue, in front of the said property, was widened 
and resurfaced and assessed as alleged in said paragraph 

five. Thev denv, however, that said assessment was under 
» • - 

authoritv of said Acts of 1914 and 1916, but aver on the 

contrarv that thev are advised bv their counsel that said 
•< • • 

widening and paving was made by virtue of the terms of 
the Act of May 21„ 1928 making appropriation for the Dis¬ 
trict of Columbia for the fiscal year ending June 30, 1929; 
that the said Act provided: 

“Northwest: For widening and repaving the roadway 

of Connecticut Avenue bv seven feet on the west side from 

% 
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M Street to Eighteenth Street, adjacent to United States 
reservation numbered 150; by fifteen feet on thq east side 
from Eighteenth Street to N Street, adjacent to United 
States reservation numbered 150A; including themecessary 
adjustment in line and grade of the statue occupying this 
reservation: by fifteen feet on the west side from Eight¬ 
eenth Street to X Street; and by fifteen feet on j each side 
from N Street to Dupont Circle, $65,000;” j 

* * # $ # # i St 

I 

8 “In the widening and repaving of roadways here¬ 

inbefore provided for, 40 per centum of the entire 
cost thereof in each case shall be assessed against and 
collected from the owners of abutting property in the man¬ 
ner provided in the Act approved July 1, 1014 (Thirty- 
eighth Statutes, page 524), as amended by section 8 of the 
Act approved September 1, 1016, (Thirty-ninth! Statutes, 
page 716). The owners of abutting property also shall 
be required to modify, at their own expense, the roofs of 
any vaults that may be under the sidewalk or parking on 
said street if it be found necessary to change such vaults 
to permit of the roadway being widened;” 

Defendants are advised by counsel that the foregoing 
constitutes a legislative determination of the assessment in 
question, Congress having determined the nature of the 
improvement, to wit, roadway paving; the area to be 
assessed, towit. from X' Street north to Dupont Circle: and 
the amount of the assessment, to wit, 40 per cent of the 
cost of such improvement, to be assessed on the; abutting 
property by the front foot and collected pursuant to the 
provisions of the Act of August 7, 1894 (28 Stat. 247), and 
that this legislative determination cannot be set aside bv 
the courts except in cases of gross abuse. Defendants fur¬ 
ther allege that the said property of plaintiffs falls within 
the area so described and — subject to the assessment pro¬ 
vided in the Act quoted. j 

6. Answering paragraph six these defendants deny that 
the property of the plaintiff has not been benefited by the 
said improvements but aver on the contrary upon infor¬ 
mation and belief that the property has been benefited to 
the amount, if not more, of the said assessment. 


! 
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7. Defendants admit the shape of the lot as set forth in 
said paragraph seven. Whether said lot would be charged 
with the cost of resurfacing Nineteenth Street, these de¬ 
fendants say is; speculative and dependent upon what laws 
were in force, if any, at the time such paving should be 
done. 

8. Defendants admit the allegations of paragraph 

eight. 


9 9. These defendants are advised that the matters 

set forth in paragraph nine of said original bill are 
matters of law which they are not required to answer. 

10. These defendants are advised that the matters set 
forth in paragraph ten of said original bill are matters 
of law which they are not required to answer. 

11. These defendants admit the allegations of paragraph 
eleven. 

12. Defendants are advised that paragraph twelve con¬ 
sists of matters of law which require no answer. 

Having fully answered the said bill defendants pray that 
the same mav be dismissed with their costs in this behalf 
incurred. 


LUTHER II. REICHELDERFER, 

W. B. LA DUE, 

H. P>. CROSBY, 

Commissioners of the District of Col umbia. 


WILLIAM W. BRIDE, 

Corporation Counsel, D. 

F. II. STEPHENS, 

Assistant Corporation Counsel. 
Attorneys for Defendants. 


District of Columbia, 

Luther IT. Reichelderfer, William B. Ladue and Herbert 
B. Crosby being first duly sworn, on oath depose and say 
that they are the Commissioners of the District of Colum¬ 
bia : that they have read the foregoing answer signed and 
subscribed to by them and know the contents thereof and 
that the matters and things therein stated they verily believe 
to be true. 

LUTHER H. REICHELDERFER, 

W. B. LADUE, 

H. B. CROSBY, 

Commissioners of the District of Columbia . 
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i 

Subscribed and sworn to before me this 10th day of June, 
1930 

[seal.] ADAM A. GIEBEL, 

Notary Public , D. C. 
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Motion to Strike Ansiver. 
Filed June 17, 1930. 


* 


Comes now the plaintiff by his attorney.? and jnoves this 
Honorable Court to strike the answer of the defendants 
from the files on the ground that it presents no defense to 
the Bill of Complaint and demonstrates that th|e plaintiff 
is entitled to the relief claimed under the decision of the 
Court of Appeals in the District of Columbia in the case of 
Johnson vs. Rudolph 57 App. D. C. 29. i 

CHARLES F. DIGGS, 
Attorney for Plaintiff. 

i 

Take notice that the above will be for hearing on Friday, 
June 20, 1930. i 

CHARLES F. DIGGS, 
Attorney for Plaintiff. 

To Honorable W. \V. Bride, Honorable F. H. 'Stephens, 
Attorneys for Defendants. j 


Decree. j 

Filed June 20, 1930. j 

* # # * # # i # 

Upon consideration of the motion of the plaintiff to strike 
from the files the answer of the defendants herein, and it 
appearing to the Court that no defense to the bill of Com¬ 
plaint is stated therein, it is, this 20th day of Jijme, 1930, 
ordered that the said answer be and hereby is stricken from 
the files, with leave to the defendants to amend within five 
days as they may be advised is proper. The defendants 
having elected not to amend, but to stand ujpon their 
11 answer as filed, it is hereby further 

Adjudged, ordered and decreed that the alleged as¬ 
sessment in the sum of thirty-eight hundred and Lsixtv-five 
dollars and six cents ($3865.00) levied against lot 13 square 
138 in the citv of Washington, D. C., for the widening of 
the street and laying of an asphalt pavement upon Con- 
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necticut Avenue N. W. in said city as described in said Bill 
of Complaint, be and the same hereby is declared to be in¬ 
valid and void; that the said defendants are hereby com¬ 
manded to cancel said alleged assessment upon the tax 
records of the District of Columbia; and that said defend¬ 
ants are hereby permanently enjoined from making, set¬ 
ting up or claiming against the plaintiff’s said property 
the alleged assessment aforesaid and from referring thereto 
in any tax certificate or certificates that may be issued 
hereafter in respect to said lot; and they are also per¬ 
petually enjoined from selling the plaintiff’s real estate as 
aforesaid for default in the payment of the alleged assess¬ 
ment and from advertising said property for sale as a 
consequence thereof. 

JENNINGS BAILEY, 

Justice. 

From the above decree defendants note an appeal in open 


court. 

JENNINGS BAILEY, 


Justice. 

12 

Assignment of Errors. 

# 

Filed June 23, 1930. 
****** 


Now come the defendants in the above cause and assign 
for error the action of the Court: 

1. In granting a decree for the plaintiff. 

2. In cancelling the assessment against the property in¬ 
volved as illegal. 

3. In holding that the Acts of Congress providing for such 
assessments did not constitute a legislative determination 
of the assessments. 

; WILLIAM W. BRIDE, 

Corporation Counsel, D. C .. 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants. 

Designation of Record. 

Filed June 23, 1930. 

******* 

The Clerk of the Court will please prepare a transcript 
of record in the above cause for the Court of Appeals, con¬ 
sisting of: 
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1. The original bill herein. 

2. The answer to the same. 

3. Motion to strike and order. 

4. The decree and appeal therefrom. 

5. Assignment of Errors. 

6. This designation. 

WILLIAM W. BRIDE, 

Corporation Counsel !, D. C., 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants. 

I 

13 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: j 

i 

I 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 12, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 51479 in Equity, wherein Joseph J. 
Moebs is Plaintiff and Herbert B. Crosby et al. are Defend¬ 
ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of August, 1930. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 


FRANK E. CUNNINGHAM, 

Clerk , 

Bv CHAS. B. COFLIN, 

Assistant Clerk. 


Indorsed on cover: Board of Tax Appeals, j No. 5282. 
Herbert B. Crosby et al., appellants, vs. Joseph! J. Moebs. 
Court of Appeals, District of Columbia. Filed Aug. 27, 
1930. Henry W. Hodges, Clerk. 


(5755) 
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Addition to Record per Stipulation of ConnseL 


In the Court of Appeals of the District of Columbia, 

October Term, 1930. 

Court of Appeals Number 5282. 


Herbert B. Crosby, Luther H. Reichelderfer, 


John C. 


Gotwals, and District of Columbia, Appellants, 

I 

vs. 

i 

Joseph J. Moebs, Appellee. 

i 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties of the above entitled cause through their counsel of 
record that the accompanying blue print of the plaintiff’s 
property shall be filed as part of the record in the cause, 
tlie same having been inadvertently omitted from the 
printed record filed herein. 

W. W. BRIDE, 

F. H. S., 

F. H. STEPHENS, 

Attorneys for Appellants. 
CHARLES F. DIGfjfS, 

Attorney for Appellee. 

[Endorsed:] No. 5282. Herbert B. Crosby et $1., Appel¬ 
lants, vs. Joseph J. Moebs. Addition to record per stipula¬ 
tion of counsel. Court of Appeals, District of Columbia. 
Filed Nov. 21, 1930. Henry W. Hodges, Clerk, j 
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GImirt nf Appeals, Siatrkt nf Columbia 

OCTOBER TERM, 1930 


No. 5282 


HERBERT B. CROSBY, LUTHER H. REICH- 
ELDERFER, JOHN C. GOTWALS, and DIS¬ 
TRICT OF COLUMBIA, Appellants, 

vs. 

JOSEPH J. MOEBS 


BRIEF OF APPELLANTS 

This is another appeal from the Supreme Court 
of the District of Columbia under the Borland laws 
cancelling an assessment made for paving the road¬ 
way of Connecticut Avenue. j 

The property involved is lot 13, Square 138, im¬ 
proved by a brick and concrete building covering 
the entire lot. A permit has been applied for by 
the plaintiff to construct upon the present founda¬ 
tion a hotel upon which the plaintiff contemplates 
starting building at once, (R. p. 2). 

The property is located on the west side of Con¬ 
necticut Avenue between N Street and Dupont 
Circle, has a frontage on Connecticut Avenue of 
298 feet and on Nineteenth Street a frontage of 
327.58 feet. (R: p. 3). In 1928, the roadway of 
Connecticut Avenue was widened and repaved 
with asphalt by the District and an assessment laid 
against the property of §3,865.06, for such paving. 


i 
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Plaintiff claims that the widening and resurfacing 
of the Avenue was of no benefit to his property 
(R. p. 4). Plaintiff further alleges that the lot is 
• triangular in shape with an apex at the intersec¬ 
tion of Connecticut Avenue and Nineteenth Street 
and he will also be charged with the repaving of 
Nineteenth Street if the District desires to repave 
that street. (R. p. 4). 

The answer sets out that the widening and re¬ 
paving of the avenue was done under a special Act 
of Congress of May 21,1928, providing appropria¬ 
tions for the District of Columbia for the fiscal 
year ending June 30, 1929, under the following 
provision: 

; “Northwest: For widening and repav¬ 
ing the roadway of Connecticut Avenue by 
seven feet on the west side from M Street 
to Eighteenth Street, adjacent to United 
States reservation numbered 150; by fif¬ 
teen feet on the east side from Eighteenth 
Street to N Street, adjacent to United 
States reservation numbered 150A; includ¬ 
ing the necessary adjustment in line and 
grade of the statute occupying this reser¬ 
vation ; by fifteen feet on the west side from 
Eighteenth Street to N Street; and by fif¬ 
teen feet on each side from N Street to Du¬ 
pont Circle, $65,000 


“In the widening and repaving of road¬ 
ways hereinbefore provided for, 40 per 
centum of the entire cost thereof in each 
case shall be assessed against and collected 
from the owners of abutting property in 
the manner provided in the Act approved 
July 1, 1914 (Thirty-eighth Statutes, page 
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524), as amended by section 8 of the Act 
approved September 1,1916, (Thirty-ninth 
Statutes, page 716). The owners of abut¬ 
ting property also shall be required to modi¬ 
fy, at their own expense, the roofs of any 
vaults that may be under the sidewalk or 
parking on said street if it be found neces¬ 
sary to change such vaults to permit of the 
roadway being widened.” 

The defendants claim that this is a legislative 
determination of the assessment in question, Con¬ 
gress having determined the nature of the im¬ 
provement, to wit, the roadway paving; area to be 
assessed, to wit, N Street north of Dupont Circle, 
and the amount of the assessment, to wit, 40 per 
cent of the cost of such improvement to be assessed 
on the abutting property by the front foot method 
and that this legislative determination cannot! be 
set aside by the courts except in cases where there 
is a gross abuse of the taxing power and that the 
property involved falls within the area described 
within the said Act. The answer further sets out 
that the property has been benefited by the said 
improvements in an amount equal to the said As¬ 
sessment, if not more, (R. p. 7). 

i 

: i 

ASSIGNMENT OF ERRORS ! 

Now come the defendants in the above cause and 
assign for error the action of the Court: 

1. In granting a decree for the plaintiff. 

2. In cancelling the assessment against the 
property involved as illegal. 

3. In holding that the Acts of Congress provid¬ 
ing for such assessments did not constitute a legis¬ 
lative determination of the assessments. 
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ARGUMENT 

It is obvious from the size of this property that 
it is easily susceptible of sub-division in quite a 
number of lots, each adopted for stores or dwell¬ 
ings. A casual inspection of the premises will 
show that it is a one-story building divided up into 
fourteen or fifteen stores facing on Connecticut 
Avenue or Nineteenth Street, or the arcade or 
alley way which the owner has made near the 
southern part of his building. If the apex of this 
triangle at the north end fronting on Dupont Cir¬ 
cle could be considered as grossly overtaxed under 
the decisions of this Court in the Johnson case, 57 
App. D. C. 29, and the Railway Terminal Case, it 
is equally obvious that the remainder of the stores 
or lots into which the property is capable of being 
sub-divided, could not be regarded as over taxed 
unless the Court should go further than it has 
previously gone and hold that the remaining lots 
were over taxed because of the fact that they had 
frontages on both Connecticut Avenue and Nine¬ 
teenth Street. But as this is a business property 
occupied by stores it is equally obvious that these 
two frontages very greatly enhance the value of 
these lots and make the property more adaptable 
for business purposes. The question of paving 
Nineteenth Street may well pass out of the picture 
because Nineteenth Street is already a well paved 
highway and so far as counsel are advised there 
is no thought of repaving this thoroughfare at the 
present time. 

Moreover, if counsel apprehend correctly the at¬ 
titude of the Supreme Court of the United States * 
the question of this assessment is fore-closed to the 
courts because this is a legislative determination 



of the question which will not be interferred with 
by the courts except in cases of gross abuse of, the 
taxing power. The decree in this case was based 
upon a motion to strike out the answer on! the 
ground that it presents no defense to the case |(R. 
p. 9). Therefore, the allegations of the answer 
must be taken as true. The said defenses relied 

i 

upon are first the fact that the property is bene¬ 
fited and second that the assessment has been legist 
latively determined. j 

The first point is admitted upon the record.! 

The question of legislative determination has 
been quite clearly settled by the Supreme Court of 
the United States in various cases. 

In Withnell vs. Ruecking Construction Com¬ 
pany, 249 U. S. 63, an assessment law to enforce 
liens for the paving of a street in St. Louis, was 
under consideration. The Court said (p. 69): 

! 

* * * “When the assessment is made in 
accordance with a fixed rule adopted by a 
legislative act, a property owner is not en¬ 
titled to be heard in advance on the ques¬ 
tion of the amount and extent of the assess¬ 
ment and the benefits conferred. French v. 
Barber Asphalt Paving Co ., 181 U. S. 334; 
Embree v. Kansas City Road District , 240 
U. S. 242; Wagner v. Baltimore , 239 U.jS. 
207, 217, 218, and cases cited. We are iof 
opinion that the assessment made in ac¬ 
cordance with the rule of the St. Louis char¬ 
ter was legislative in character and re¬ 
quired no previous notice or preliminary 
hearing as to the nature and extent of bene¬ 
fits in order to maintain its constitutional 
validity. * * * (69). i 

“We reach the conclusion that the attack 
upon the validity of the assessment for 
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want of advance notice of hearing as to 
benefits must fail. * * * (70). 

f‘The lots assessed are by no means uni¬ 
form in size, nor is their relation to the im¬ 
provements uniformly alike. Some blocks, 
including some of the plaintiff in error’s, 
are not subdivided into lots, and are irregu¬ 
lar in shape. But we are not prepared to 
hold that the assessment district was so 
laid out with reference to plaintiff in er¬ 
ror’s property as requires this court to de¬ 
clare the application of the area rule a de¬ 
nial of due process of law, or of the equal 
protection of the laws. That the assess¬ 
ment, owing to the difficulties of the situa¬ 
tion, made inequalities inevitable, is ap¬ 
parent. The Supreme Court of the State 
finds, and we are not prepared to disturb 
its conclusion, that the property east and 
west of Broadway, in the subdivision of the 
same for the purposes of assessment, was 
treated with fairness and with as much 
equality as the situation permitted. The 
attack upon constitutional grounds because 
of the system which the charter authorized 
in making the assessment can only succeed 
if it has produced results as to plaintiff in 
error’s property palpably arbitrary or 
grossly unequal.” * * * (71). 

“The frontage rule of assessment, now 
generally in use, has been frequently sus¬ 
tained by the decisions of this Court. It 
may and does in some instances work in¬ 
equalities in benefits conferred upon prop¬ 
erty assessed. In the present case a cal¬ 
culation found in the brief of the defen¬ 
dant in error, the correctness of which 
does not seem to be challenged, shows that 
if the property had been assessed by the 
front foot rule, that of the plaintiff in 
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error would have had a larger assessment 
than the one which resulted from the 
method employed.” (72). 

In Gast Realty Company vs. Schneider Granite 
Company , 240 U. S. 55, 58, a similar ordinance as 
in the above case was declared unconstitutional: as 
to the assessment upon the back ground of the 
property but not upon the front foot feature. The 
Court said: ! 

“The legislature may create taxing dis¬ 
tricts to meet the expense of local improve¬ 
ments and may fix the basis of taxation 
without encountering the Fourteenth 
Amendment unless its action is palpably ar¬ 
bitrary or a plain abuse. Houck v. Little 
River Drainage District , 239 U. S. 254, 
262. The front foot rule has been sanc¬ 
tioned for the cost of paving a street. Tn 
such a case it is not likely that the costs 
will exceed the benefit, and the law does 
not attempt an imaginary exactness or go 
beyond, the reasonable probabilities. French 
v. Barber Asphalt Co ., 181 U. S. 324; Cass 
Farm Co. v. Detroit , 181 U. S. 396, 397. 
So in the case of a square bounded by prin¬ 
cipal streets the land might be assessed half 
way back from the improvement to the next 
street. Louis. & Nash. R. R. v. Barber As¬ 
phalt Paving Co., 197 U. S. 430. But as| is 
implied by Houck v. Little River Drainage 
District if the law is of such a character 
that there is no reasonable presumption 
that substantial justice generally will be 
done, but the probability is that the parties 
will be taxed disproportionately to each 
other and to the benefit conferred the law 
cannot stand against the complaint of one 
so taxed. * * * (50). 
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“It is enough to say that the ordinance 
following the orders of the charter is bad 
upon its face as distributing a local tax in 
grossly unequal proportions not because of 
special considerations applicable to the par¬ 
cels taxed but in blind obedience to a rule 
that requires the result. And it cannot be 
said that the ordinance as a whole may be 
regarded as an individual exception under 
a rule that promises justice in all ordinary 
cases. * * *(59-60). 

“The defendants' case is not an inciden¬ 
tal result of a rule that as a whole and on 
the average may be expected to work well, 
but of an ordinance that is a farrago of 
irrational irregularities throughout." (59). 

Hancock vs. City of Muskogee , 250 U. S. 454, 
was an injunction to restrain the collection of a 
sewer assessment made by a municipality to which 
such power had been delegated by the legislature. 
The benefits assessed were in proportion to the 
area of lots, disregarding improvements and ex¬ 
cluding the public highways (455): 

“It is contended that the statute is void 
because it gives no notice to property own¬ 
ers and makes no provision for hearing 
them as to the formation of the district or 
its boundaries, the proposed plan or method 
of building the sewer, or the amount to be 
assessed upon property in the district. 
Wliile it is conceded to have been establish¬ 
ed by previous decisions of this Court that, 
where the legislature fixes by law the area 
of a sewer district or the property which is 
to be assessed, no advance notice to the 
property owner of such legislative action 
is necessary in order to constitute due pro- 
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cess of law, it is insisted that in the present 
case the legislature has not done this, and 
hence it is essential to the protection of the. 
fundamental rights of the property owner 
that at some stage of the proceeding he 
have notice and an opportunity to be heard 
upon the question whether his property is 
erroneously included in the sewer district 
because it cannot be benefited by the sewer, 
or for any other reason is improperly! sub¬ 
jected to assessment. * * * (455-456) j 

“We do not mean to say that if in fact it 
were made to appear that there was an ar¬ 
bitrary and unwarranted exercise of the 
legislative power, or some denial of; the 
equal protection of the laws in the method 
of exercising it, judicial relief would! not 
be accorded to parties aggrieved. The facts 
of the case raise no such question. * j * * 
(457,458). j 

i 

“The chief reliance of plaintiffs in error 
is upon those decisions which have held that 
where the legislature, instead of determin¬ 
ing for itself what lands shall be included 
in a district, or what lands will be beneiiced 
by the construction of a sewer, submits the 
question to some board or other inferior tri¬ 
bunal with administrative or quasi-judicial 
authority, the inquiry becomes in its na¬ 
ture judicial in such a sense that property 
owners are entitled to a hearing or an op¬ 
portunity to be heard before their lands nre 
included. * * * But they have no application 
to a case where, as in the case before us, 
full legislative power over the subject mat¬ 
ter has been conferred by the state upon a 
municipal corporation.” * * * (458). 

! 

i 

i 

In Kansas City Southern Railway vs. Road Im- 

i 

i 

t 

j 

i 
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provement Company, 256 U. S. 658, 660, the Court 
said: 

“The settled general rule is that a state 
legislature ‘may create taxing districts to 
meet the expense of local improvements 
and may fix the basis of taxation without 
encountering the Fourteenth Amendment 
unless its action is palpably arbitrary or a 
plain abuse/ Gast Realty Co. vs. Schneider 
Granite Co., 240 U. S. 55; Houck vs. Little 
River Drainage District, 239 U. S. 254, 
262. Ordinarily, the levy may be upon 
lands specially benefited according to value, 
position, area, or the front-foot rule. 
French vs. Barber Asphalt Co., 181 U. S. 
324, 342; Cass Farm Co. v. Detroit, 181 U. 
S. 396, 397; Louisville & Nashville R. R. 
Co. v. Barber Asphalt Co., 197 U. S. 430; 
Withnell v. Ruecking Construction Co., 249 
U. S. 63; Hancock v. City of Muskogee, 250 
U. S. 454; Branson v. Bush, 251 U. S. 182.” 

Wagner v. Baltimore, 239 U. S. 207, was an as- 
asessment upon abutting property for roadway 
paving. The court said (p. 218): 

“In Spencer v. Merchant, 125 U. S. 345, 
356, this Court, speaking by Mr. Justice 
Gray, said: 

“ Tn the absence of any more specific 
constitutional restriction than the general 
prohibition against taking property with¬ 
out due process of law, the legislature of 
the State, having the power to fix the sum 
necessary to be levied for the expense of a 
public improvement, and to order it to be 
assessed, either, like other taxes, upon prop¬ 
erty generally, or only upon the lands bene¬ 
fited by the improvement, is authorized to 
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determine both the amount of the whole 
tax, and the class of lands which will re¬ 
ceive the benefit and should therefore bear 
the burden, although it may, if it sees fit, 
commit the ascertainment of either or both 
of these facts to the judgment of commis¬ 
sioners.’(218). 

“Taking the decisions in this court to¬ 
gether, we think that it results that the 
legislature of a State may determine the 
amount to be assessed for a given improve¬ 
ment and designate the lands and property 
benefited thereby, upon which the assess¬ 
ment is to be made, without first giving an 
opportunity to the owners of the property 
to be assessed to be heard upon the amount 
of the assessment or the extent of the bene¬ 
fit conferred.” (219). 

In French v. Barber Asphalt Paving Company, 
181 U. S. 324, there is an extensive review of cases 
in the Supreme Court involving special assess¬ 
ments by the front foot and otherwise. On page 
335 the Court says, quoting Mattingly v. District 
of Columbia , 97 U. S. 687, 692. j 

i 

■ 

* * * “Special assessments for special 
road or street improvements very often' are 
oppressive. But that the legislative power 
may authorize them, and may direct them 
to be made in proportion to the frontage, 
area or market value of the adjoining prop¬ 
erty, at its discretion, is, under the deci¬ 
sions, no longer an open question.” 

! • 
i 

i 

The Court also quotes with approval (page 337) 
Spencer v. Merchant , 125 U. S. 345, upholding an 
assessment for local improvements. The court 
said that the legislature may determine conclusive- 


i 
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ly the amount of the tax to be raised, and the prop¬ 
erty to be assessed and upon which it is to be ap¬ 
portioned. The Court said: 

* * * “The legislature may commit the 
ascertainment of the sum to be raised and 
of the benefited district to commissioners, 
but it is not bound to do so, and may settle 
both questions for itself; and when it does 
so, its action is necessarily conclusive and 
beyond review.” * * * 

Other cases are cited in French v. Barber As¬ 
phalt Paving Company to the same effect, that is, 
Paulsen v. Portland , 149 U. S. 30, 40; Fallbrook 
Irrigation District v. Bradley , 164 U. S. 112; Bau¬ 
man v. Ross 9 167 U. S. 548, also Cooley on Taxa¬ 
tion 447; Dillon on Municipal Corporations , Vol. 
2, par. 752, 4th Ed. 

It is impossible to read these assessment cases in 
the Supreme Court of the United States without 
coming to the conclusion that special assessments 
of the character here involved are valid under 
those decisions. 

In the Johnson case (57 App. D. C. 29-31) this 
court said: 

* * * “Therefore, in testing the validity 
of this amendment, we are not dealing with 
an incidental benefit common to the whole 
community, or a legislatively determined 
method of assessing benefits in a particular 
locality, but with a general law applied to 
a unique situation.” * * * 

This case differs radically, therefore, from any 
previous case tried in this court involving the va¬ 
lidity of roadway paving in that there is here a 
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complete legislative determination of the assess¬ 
ment. The nature of the improvement is fixed, 
the area to be improved, and the amount of the as¬ 
sessment determined merely by a mathematical 
computation. j 

I 

Respectfully submitted, 

WLLIAM W. BRIDE, ! 

Corporation Counsel , D. C., ; 

VERNON E. WEST, 

Principal Assistant Corporation Counsel , D. C. 

F. H STEPHENS, j 

Assistant Corporation Counsel , D. C., i 

Attorneys for Appellants. 
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BRIEF OF THE APPELLEE 


Statement of the Case 

i 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia cancelling an as¬ 
sessment made for paving the roadway of Connecticut 
Avenue. The land in question is known as lot 13, 
square 138 and is located on the West side of Connec¬ 
ticut Avenue Northwest between N Street and Dupont 

i 

Circle and abuts on said Connecticut Avenue with a 
frontage thereon of 298 feet and a frontage of 327.- 
583 feet on 19th Street (R. p. 3). The plat, filed;as an 
addition to the record, shows the lot at its most north¬ 
ern boundry has a depth of zero and forms a triangle, 
running in depth from zero to 136.02 feet. j 
The lot is improved by a brick and concrete build¬ 
ing covering its entire area and a permit has been ap¬ 
plied for by the appellee from the Building Inspector 


i 
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for the erection of a hotel upon the present foundation 
to cover the entire lot, less the area required for light 
and ventilation (R. p. 2). 

Argument 

"We desire to invite the Court’s attention to two 
statements contained in appellants brief: 

1. “It is obvious from the size of this property 
that it is easily susceptible of subdivision in quite 
a number of lots, each adapted for stores or 
dwellings.” (Brief p. 4.) 

2. “The question of paving Nineteenth Street 
may well pass out of the picture because Nine¬ 
teenth Street is already a well paved highway and 
so far as counsel are advised there is no thought 
of repaving this thoroughfare at the present 
time.” (Brief p. 4.) 

The futile attempt in the first statement to escape 
the inevitable result of this Court’s ruling respecting 
irregular shaped lots, only accentuates the weakness 
of appellants case. 

The record shows that the lot in question is im¬ 
proved by a brick and concrete building covering its 
entire area and that a permit has been applied for to 
build a hotel upon the present foundations. (R. p. 2.) 

The second statement is a mere conclusion of coun¬ 
sel, the answer to the Bill of Complaint contains no 
reference to the paving of 19th Street. The question 
is not when 19tli Street will be paved, but the fact 
that when it is paved the appellee’s land will be taxed 
on the front foot basis, as was done on the Connecticut 
Avenue side. This double taxation is one of the evils 
this Court has heretofore condemned. 

The facts in the case at bar present even stronger 
reasons, than those in the case of Johnson vs. Rudolph 
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57 App. D. C. 29, for declaring the assessment void. 

The Johnson case has for all time decided the ques¬ 
tion involved in the case at bar. Counsel for appel¬ 
lants realizing this, attempt to differentiate the two 
cases. In substance, they say, that in the Johnson 
case, the improvements were made by the Commission¬ 
ers of the District of Columbia, under the authority of 
the “Borland Amendments”, while in the case at bar, 
Congress by a special act provided for the improve¬ 
ments and therefore this court will not attempt to 
review the action of Congress. 

i 

In fact the only difference between the two cases, is 
that in the Johnson case, the Commissioners! desig¬ 
nated the street to be paved, while in the case; at bar 
Congress made the designation. 

In both cases the cost of the improvements were as¬ 
sessed under the terms of the “Borland Amendment.” 

We submit that so far as the law is concerned, there 

i 

is no difference between the two cases. j 

The Supreme Court of the United States has made 
this clear. 

“But they have no application to a case where, as 
in the case before us, full legislative power ov;er the 
subject matter has been conferred by the state upon a 
municipal corporation.” Hancock vs. City of Musko¬ 
gee, 250 U. S. 454. j 

Congress by the “Borland Amendments” conferred 
upon the Commissioners of the District of Columbia, 
full legislative power to designate the streets to be 
paved and to levy assessments to defray the; cost. 
Thus it must appear that their action in the Johnson 
case, was in point of law, just as binding as if! Con¬ 
gress, instead of delegating its power, to the jCom- 
missioners, had by special act provided for the im¬ 
provements and assessed part of the costs thereof 
against Johnson. j 
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We submit that the assessment levied in the case at 
bar should be declared void, even granting the sound¬ 
ness of appellants contention as to the law. 

“The attack upon constitutional grounds because of 
the system which the charter authorized in making the 
assesment can only succeed if it has produced results 
as to plaintiff in error’s property, palpably, arbitrary 
or grossly unequal (Italics ours.) Whitnell vs. 
Ruecking, Construction Company, 249 U. S. 63 (p. 71). 

That the assessment complained of is “grossly un¬ 
equal ’ ’ is evidenced by the plat filed as a part of the 
record, it speaks more eloquently than we could hope 
to do. Not only does it show that appellee has been 
assessed under the front foot rule for a portion of 
the land, that is not a foot deep, but that he will be 
subject to a double assessment, when 19th Street is re¬ 
paved, and this notwithstanding the attempt of coun¬ 
sel to, “pass out of the picture” the 19th Street 
feature. 

Speaking of pictures, we wish to paint one. 

Imagine this court holding the assessment in the 
case at bar to be valid and the one in the Johnson case 
void. 

Here we have a picture of two parcels of land, prac¬ 
tically identical in shape and location, the owner of 
one is told by the court he need not pay for a street 
improvement, the other is told he must pay, because 
in one case the Commissioners and in the other Con¬ 
gress designated the street, and this all takes place in 
a Court of Equity, whoes maxim is,—Equality is 
Equity. 

We submit that the decree appealed from should be 
affirmed. 

Respectfully submitted, 

Charles F. Diggs, 

Attorney for Appellee . 



